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Recent Cases
CONFLICT OF LAWS--WORKMEN'S

COMPENSATION

Foster v. Denny Motor Transfer Co.1
The decision of Foster v. Denny Motor Transfer Co. recently rendered by
the United States Circuit Court of Appeals for the Seventh Circuit involves a
new and interesting question in the application of a workmen's compensation act
to an injury received outside the state.
The defendant, an Indiana 2 corporation, did business in both Illinois and
Indiana and was subject to the Workmen's Compensation Acts of both states.
The plaintiff, a resident of Illinois, was an employee of an Illinois laundry
company, which was also subject to the Illinois Act. Presumably the contract
of employment was made in Illinois and by far the greater part of the employment occurred in Illinois. The plaintiff was passing through Indiana in the
course of his employment when the car in which he was riding was struck by
the defendant's motor truck. In this action in the federal district court in
Illinois, brought in consequence of the injuries so received, the defendant sought
to amend its plea in order to set up the provisions of the Illinois Workmen's
Compensation Act.3 Section 294 of that act provides in substance that where
an injury for which compensation would be payable by the employer was caused
not by the negligence of the employee or employer but by such conduct of a
third party as would create legal liability in the third party, if that third party
was also bound by the act, then the right of action against the third person
should be vested in the employer only and the employee should be limited to
his compensation under the act. By Section 6,5 the employee or anyone entitled
to damages for his injury is deprived of any recovery other than that provided
by the act, and by the title of the act 6 it is provided that the act should apply
to injuries suffered in the course of employment within the state, and without
the state where the contract of employment was made within the state. The
trial court rejected the proposed amendment and rendered judgment upon the
jury's verdict for the plaintiff. On appeal, this judgment was affirmed, the

1. 100 F. (2d) 658 (C. C. A. 7th, 1938).
2. This statement by the court is supported by the pleading of both
parties. On appeal, counsel for defendant asserted that it was a Kentucky
corporation, a fact concerning which no evidence appeared in the transcript and
which was not discussed by the court, but which, if proved, would have further
decreased the concern which any one state other than Illinois might have had
in the matter.
3. ILL. REv. STAT. (1937) c. 48, §§ 138-172.
4. ILL. REv. STAT. (1937) c. 48, § 166.
5. ILL. REv. STAT. (1937) c. 48, § 143.
6. ILL. REV. STAT. (1937) c. 48, p. 1565.
(203)
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court holding that the Illinois act is inapplicable to these facts and the case
was properly tried under Indiana law (common law, as the Indiana Workmen's
Compensation Act of 1929 does not purport to cover this situation.)7
Rarely, if ever, has it been held that the Constitution of the United States
requires a forum to decide a case in accordance with the common law of another
state.8 If it is not a question of federal constitutional law, it must be a matter
of local law, for its own law is the only law the forum can enforce. However,
the fact of the foreign law may well be the decisive element in determining the
rights of liabilities of the parties. This weighing of relevant facts is the determination of the common law rules of conflict of laws, which, like other common
law rules, are subject to statutory change. Apparently, under the recent decision
of Eric R. R. v. Tompkins,9 these rules are binding on federal courts sitting
within the state, as are other substantive rules of local law.
Thus, the sole issue before the court was whether the Illinois Workmen's
Compensation Act purported to cover the fact situation of the present case.
If it did not, then the decision is clearly in accord with the generally accepted
common law rules of conflict of law which are applied in cases of torts.10 It is
submitted that the court erred in its interpretation of the situation.
The language of the act clearly includes both parties in the instant case.
Section 29 imposes no qualification of citizenship on the third party if he has
elected to come under its provisions or is engaged in a business automatically
subject to the act. The statute does not limit itself to compensation for injuries
occurring within Illinois. It seems too clear for argument that, as between
employer and employee, the act applies if the contract was made in Illinois,
regardless of the domicile of either party. 1 The court strongly emphasized the
fact that there was no contract between the employee and the third party here,
but it should be recognized that the test imposed by the act (Section 29) is
whether the case is one for which compensation is payable by the employer,
and which would create a legal liability (meaning a common law liability) in
the third person also subject12 to the act.

7.
8.

IND. STAT. ANN. (Baldwin, 1934) § 16,378.
See Kryger v. Wilson, 242 U. S. 171 (1916); STUMBERG, CONFLICT OF
LAws (1937) 64.
9. 304 U. S. 64, 114 A. L. R. 1487 (1938).
10. See in general, RESTATEMENT, CONFLICT OF LAws (1934) §§ 378 et seq.
11. Beall Bros. Supply Co. v. Industrial Comm., 341 Ill. 193, 173 N. E. 64
(1930) ; Wabash Ry. v. Industrial Comm., 360 Ill. 92, 195 N. E. 526 (1935).
12. Goldsmith v. Payne, 300 Ill. 119, 133 N. E. 52 (1921), holding that
where the third party is engaged in both interstate and intrastate commerce,
Section 29 may be invoked as a defense only where the injury which is the basis
of the action occurred as a result of its intrastate activities, is authority that
this defense is not always available to every third party who may in some
capacity be subject to the provisions of the act. However, both by the Federal
Constitution and the express terms of the act it may not be applied so as to
interfere with interstate commerce. It does not follow that a third person who
is subject to the act in other aspects may not be within the terms of Section 29
because the injury for which he was legally responsible occurred outside the
state. Where the contest is between employee and employer, the test of the
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A large number of Workmen's Compensation Acts do not definitely set out
their territorial scope. If these acts are elective, it may be proper to make the
place of contracting the dominant factor in determining their applicability.
Where, under these circumstances, a controversy arises between employer and
employee, the weight of authority holds that the rights of the parties are to be
determined by the contract of employment, into which the act of the place of
contracting is said to be incorporated. 13 Even in its limited application, however,
this view is not above criticism. In the first place, it is based on the proposition
that the law of the place of contracting necessarily determines the obligations
of the contract, a question of conflict of laws concerning which there is a considerable split of authority.' 4 In the second place, the elective character of
these acts is more illusory than real.' 5 Finally, several courts have strongly
attacked the proposition that, merely because the contract was made in a certain
state, that state necessarily has the greatest concern in the matter. 6 New
York, in a suit between employer and employee, has held that its act should
apply only when the employee's principal employment was in New York.17

application of the Illinois act to extra-territorial injury is whether the contract
of employment was made within the state; but again it does not follow tnat,
because there will never be a contractual relationship between employee and
third party, there was no intention that Section 29 should cover causes of action
arising outside Illinois. By terms of the act, the test here is whether the
contract between employer and employee is made within the state, in which
case "compensation would be payable by the former" so as to bring the case
within the Section. There is no requirement that, should the injury be caused
by the third party acting through his agent, the Illinois act should apply to
the employer-employee relationship of the third party and his agent. If the
agent were also injured-he was in the instant case-he might or might not
have a claim against the third party under the Illinois act. The mere fact that
he did have a claim against the defendant under the Indiana act fs not conclusive. Compensation may be claimed under more than one act, though credit
for that received under one act must be allowed in any award under another,
(see 2 BEALx, CONFLICT OF LAWS (1935) §§ 402.1, 403.1, and cases there cited)
except as the case falls within the doctrine of Bradford Electric Light Co. v.
Clapper, 286 U. S. 145 (1932).
13. Authorities are collected in 2 BEALE, CONFLICT OF LAWS (1935) § 398.2;
and see STUMBERG, CONFLICT OF LAWS (1937) 189.
14. Following the law of the place of contracting, Scudder v. Union
National Bank, 91 U. S. 406 (1875); Reed v. Western Union Telegraph Co.,
135 Mo. 661, 37 S. W. 904 (1896). This probably continues to be the prevailing
Missouri view. Following the law of the place of performance, Hall v. Cordell,
142 U. S. 116 (1891); see Industrial Acceptance Corp. v. Webb, 287 S. W. 657
(Mo. App. 1926). Following the law intended by the parties to control, Pritchard
v. Norton, 106 U. S. 124 (1882); see Fidelity Loan Securities Co. v. Moore, 280
Mo. 315, 217 S. W. 286 (1919). Following the law which will uphold the
contract, Seeman v. Philadelphia Warehouse Co., 274 U. S. 403 (1927) ; see Davis
v. Tandy, 107 Mo. App. 437, 81 S. W. 457 (1904). The latter two cases involve
the issue of usury, the situation in which the rule there applied is most popular.
For an elaborate discussion of the problem, see 2 BEALE, CONFLICT OF LAwS
(1935) c. 8. Cf. STUMBERG, CONFLICT OF LAWS (1937) c. 8.
15. See STUMBERG, CONFLICT OF LAWS (1937) 193.
16. State ex rel. Chambers v. Dist. Ct. of Hennepin County, 139 Minn. 205,
166 N. W. 185 (1918); Cameron v. Ellis Const. Co., 252 N. Y. 394, 169 N. E.
622 (1930); McKesson-Fuller-Morrison Co. v. Industrial Comm., 212 Wis. 507,
250 N. Y. 396 (1933).
17. Cameron v. Ellis Const. Co., 252 N. Y. 394, 169 N. E. 622 (1930).
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Minnesota' s and Nebraska 19 have held their acts should apply if the principal
business of the employer was located within their boundaries. These courts
consider the acts to be legislative attempts to redistribute as a matter of social
policy the burdens of industrial losses due to human injury.
The problem of ascertaining the territorial scope of the act through inter.
pretation of the purposes obviously does not arise where that scope is clearly
set out in the act itself. 20 However, it seems plain, from Section 29 of the
Illinois act, that the act is an attempt to provide a completely new system of
re-allocation of industrial losses among all those who are subject to the act.
To allow the employee to substitute this short cut of suing the defendant
directly would seem to prevent the attainment of the goal sought. It is difficult
to see why the court held that Illinois had an insufficient interest in, and
connection with, the transaction to apply its own act.
The question is not the same here as it would have been had the case
arisen in an Indiana court, or in a federal district court for Indiana. There,
not only the problem of Indiana conflict of laws rules would arise, but also
the problem as to whether full faith and credit must be given to the Illinois
statute. In Henriksen v. CrandicStages,2 ' almost analogous to Foster V. Denny,
it was held that where the action was brought in Iowa, Section 29 of the Illinois
act would not control as a matter of conflict of laws, and that the doctrine of
22
Bradford Electric Light Co. v. Clapper did not apply. The Bradford case
23
Howhas received much criticism, and certainly its scope is not well defined.
ever, if the principle underlying the case is recognized and the interpretation
given it in the Alaska Packers' case 24 accepted, it would seem a stronger

18. State ex rel. Chambers v. Dist. Ct. of Hennepin County, 139 Minn. 205,
166 N. W. 185 (1918).
19. Watts v. Long, 116 Neb. 656, 218 N. W. 410 (1928).
20. E.g., Mo. Rnv. STAT. (1929) § 3310 (b).
21. 216 Iowa 643, 246 N. W. 913 (1933).
22. 286 U. S. 145 (1932), 82 A. L. R. 696 (1933). It was there held that
Section 1 of Art. IV of the United States Constitution (the "full faith and
credit" clause) required the New Hampshire Court to recognize the purportedly
"exclusive" character of the remedy afforded by the Vermont Workmen's Compensation Act, where the plaintiff's decedent had entered into the defendant's
employment in Vermont, where both parties were residents of that state and
had "elected" to accept its act, and where the defendant's business extended
into both states but the decedent's employment was primarily in Vermont,
although the defendant had also elected to come under the New Hampshire act
(which permitted the employee to retain his common law remedies, if he chose,
despite the employer's election) and the fatal injury occurred while decedent
was acting in the course of his employment in New Hampshire, so as to bar
the common law action before the court. See also Weiderhoff v. Neal, 6. F. Supp.
698 (W. D. Mo. 1934).
23. See 2 BEALE, CONFLICT OF LAWS (1935) § 401.2; GOODRICH, CONFLICT OF
LAws (1927) 245 ff.
24. Alaska Packers Ass'n v. Industrial Accident Comm., 294 U. S. 532
(1935). It was there held that an employee, a resident of neither Alaska nor
California, who had in California entered into a contract of employment with
defendant, which contract was to be wholly performed in Alaska and which
expressly adopted the purportedly exclusive Alaska Workmen's Compensation
Act, might on his return from Alaska constitutionally recover under the Cali-
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argument could be made for applying it to the Iowa case than was admitted by
that court. (Though in justice it must be pointed out that the decision in
Henricksen v. Crandic Stages was rendered prior to the decision in the Alaska
Packers' case.)
The Indiana Workmen's Compensation Act did not attempt to regulate
the rights of these parties. Bradford Electric Light Co. v. Clapper, holding
that where the relationship between plaintiff and defendant was both of contract
and tort, the purportedly exclusive statutory remedy of the place of contract
mut be preferred to the common law of the place of tort, is clearly not authority
for the proposition that where the relationship is one of tort only, the forum
(which is the place of contract and the domicile of the employee and his
employer, the principal place of employment of the employee and of the business
of the employer, and the place of a substantial part of the business of third
party defendant, who has in other respects subjected himself to the operation
of its Workmen's Compensation laws) may not disregard the common law of
the place of tort. Alaska Packers' Ass'n v. Industrial Conmm. fairly implies that
it might.
Precedent is largely confined to controversies between employer and em26
ployee. Decisions like Solomon v. Call2S and Reutenik v. Gibson Packing Co.
are not in point, though involving the effect of Workmen's Compensation Acts
upon the common law rights of an employee against a third party. They deal
with the problem which would have arisen had the action been brought in
Illinois for a similar accident occurring in Illinois, the parties being subject
only to the Indiana Workmen's Compensation Act. However, a sufficient number
of acts contain provisions comparable to Section 29 of the Illinois statute that
the precise question of the instant case may be expected to arise again.
GEORGE W. WisE
CONSTITUTIONAL LAW-INTERSTATE

COMMERCE--GROSS

RECEIPTS TAX APPLIED

TO STEVEDORING COMPANY

Puget Sound Stevedoring Co. v. Tax Comm. of State of Washingtonl
A Washington statute provided that for the privilege of engaging in business
activities within the state a tax should be payable by persons so engaged, pay-

fornia act for an injury incurred in Alaska. The decision was based primarily
on the extent of governmental interest the state might be said to have in the
parties, and emphasis was placed upon the probability that the disabled employee
would become a public charge upon California rather than Alaska, as well as
the inconvenience, amounting to virtual impossibility, 6f the plaintiff filing his
claim in Alaska. The court, however, expressly declined to state whether the
Alaska courts or commissions would have had to recognize as exclusively the
remedy afforded by the California act.
25. 159 Va. 625, 166 S. E. 467 (1932).
26. 132 Wash. 108, 231 Pac. 773 (1925).
1. 302 U. S. 90 (1937).
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ment to be made according to a designated measure. As to certain forms of
business, as, for example, manufacturing and sales at retail or wholesale, the
measure was a specially prescribed percentage of the value of the products or
the gross receipts of sales. As to all other forms of business there was a general
provision that the tax should be equal to the gross income of the business multiplied by the rate of one-half of one per cent. This provision is broad enough
to cover the business of a stevedore.
The plaintiff, Puget Sound Stevedoring Company, is a Washington corporation engaged in the general business of stevedoring. At times it contracts with
a shipowner or shipmaster to load or discharge a vessel through its own employees, controlling and directing the work itself. At times, however, plaintiff
makes a contract by which it does not control, direct and supervise the work;
it "'merely collects the longshoremen and supplies them to the vessel,' advancing
their pay at the completion of the job and 'billing the ship and her owner the
amount of the pay-roll plus a commission for services.'" All vessels served by
plaintiff are engaged in interstate or foreign commerce. A suit by the taxpayer
to enjoin the collection of the tax was dismissed by the trial court and the
decision was affirmed by the Supreme Court of Washington. On appeal to the
United States Supreme Court it was held that the business of appellant, in
so far as it consists of loading and discharge of cargoes by longshoremen subject
2
to its direction and control, is interstate or foreign commerce and not taxable
but that, in so far as it consists of supplying longshoremen without directing
or controlling the work of loading or unloading, it is not interstate or foreign
commerce, but rather a local business, and subject to taxation by the state. It
is with this latter holding that this note is mainly concerned.
The Court says little analogy exists between this case and the situation
found in McCall v. California3 or Di Santo v. Pennsylvania.4 The Di Santo
case was one in which a state act requiring a license for selling steamship
tickets, the license being ostensibly for the purpose of preventing fraud, was
held to be unconstitutional, the Court saying:5 "A state statute which by its
necessary operation directly interferes with or burdens foreign commerce is
a prohibited regulation and invalid, regardless of the purpose with which it
was passed."
There was a dissent in this case written by Mr. Justice Brandeis and
concurred in by Justices Holmes and Stone, in which it was argued that the

2. This being interstate comnierce the State of Washington is not at
liberty to exact therefrom a percentage of the gross receipts. Philadelphia &
Southern S. S. Co. v. Pennsylvania, 122 U. S. 326, 341, 342 (1887); Leloup v.
Port of Mobile, 127 U. S. 640 (1888); Galveston, H. & S. A. Ry. v. Texas, 210
U. S. 217 (1908); Crew Levick Co. v. Pennsylvania, 245 U. S. 292 (1917);
Matson Navigation Co. v. State Bd. of Equalization, 297 U. S. 441, 444 (1936);
Fisher's Blend Station, Inc. v. Tax Comm., 297 U. S. 650 (1936).
3. 136 U. S. 104 (1890).
4. 273 U. S. 34 (1927).
5. Id. at 37.

https://scholarship.law.missouri.edu/mlr/vol4/iss2/6

6

1939]

et al.: Recent Cases
RECENT CASES

transaction regulated was wholly intrastate. The case was thought to be
distinguishable from the McCall case on the facts, but if it was not, then the
dissenting justices thought the McCall case should be disregarded. It was argued
that the doctrine of stare decisis would present no obstacle, for disregarding
the McCall case "would involve merely refusal to repeat an error once made in
applying a rule of law-an error which has already proved misleading as a
precedent."8 'This rule of law is "that a State may not obstruct, discriminate
against, or directly burden interstate or foreign commerce. ' 7 The considerations
under this rule are, first, is the thing regulated a part of interstate or foreign
commerce, and, second, if so does the regulation "obstruct, discriminate against
or directly burden it"?
In the McCall case it was held that an agent in California of a railroad
operating between Chicago and New York whose duty it was to solicit passenger
traffic over such road was engaged in interstate commerce and could not be
convicted of a misdemeanor for not paying a license tax imposed by the City
of San Francisco. Brandeis' words in the Di Santo case would seem to indicate
as his opinion that while this agent was engaged in interstate commerce the
tax under consideration did not directly burden that commerce.
The Court in the case under discussion cites with approval the case of
Williams v. Fears8 in which it was held that labor agents engaged within the
State of Georgia in hiring persons to be employed outside the state were not
engaged in interstate commerce. The Court cites Hooper v. California:9 "If
the power to regulate interstate commerce applied to all the incidents to which
said commerce might give rise and to all contracts which might be made in the
course of its transaction, that power would embrace the entire sphere of mercantile activity in any way connected with trade between the States, and would
exclude state control over many contracts purely domestic in their nature."
The distinction between the McCall case and that of Williams v. Fears is
that the agent in the former was engaged in a business directly connected with
interstate commerce; his interest was the promotion of interstate commerce.
In the latter case the agents were engaged in a business not directly connected
with interstate commerce; their interest was in hiring laborers and not primarily
in transporting them, although the transportation of the laborers was eventually
to take place as a result of the contracts made by the agent. The Court, however, said:10 ". . . it does not follow that the emigrant agent was engaged in
transportation or that the tax on his occupation was levied on transportation."
In the case under consideration the contracts made by the stevedoring
company were not directly connected with interstate or foreign commerce even

6. Id. at 41.
7. Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824); Brown v. Maryland, 12
Wheat. 419 (U. S. 1827).
8. 179 U. S.270 (1900).
9. 155 U. S. 648 (1895).
10. 179 U. S. 270, 276 (1900).
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though their performance was incidental to the carrying on of such commerce.
The distinction between the business here and that carried on in the McCall
case may seem to be very narrow. However, despite some dissenting opinions
indicating a feeling that the McCall case should be overruled,21 there have been
no majority opinions questioning its doctrine, and by analogy to Willamts v.
Fears the instant case would seem to be well decided.
GERALD B. ROWAN
DESCENT AND DISTRIBUTION-MURDER OF ANCESTOR-INTENTION OF THE KILLER
Eisenhardt v. Siegel'
John Eisenhardt had the right to the contingent remainder in fee of Herman
Eisenhardt's farm, conditioned upon his surviving Herman. John became insane
and killed Herman, and the heirs of the latter questioned John's right to succeed
to the land. Admitting that the Missouri law disqualifies the heir who kills his
ancestor, the court held the rule did not apply where the killer was insane.
Where the question of the slayer's right to inherit from his victim has
arisen, 2 the courts have, in absence of statute, followed two divergent courses.
The weight of authority seems to favor the murderer, on the theory that the
statutes of descent and distribution are positive and the courts ought not to
engraft exceptions thereon by judicial decisions. 3 The injustice of this view has
spurred legislators of at least twenty-three states to enact statutes barring the
killer. 4 A strong minority, including Missouri, denies the right of the slayer

11. Texas Transport & Terminal Co. v. New Orleans, 264 U. S. 160, 155
(1924); Di Santo v. Pennsylvania, 273 U. S. 34, 37 (1927).
1. Eisenhardt v. Siegel, 119 S. W. (2d) 810 (Mo. 1938).
2. The question of the killer's right to take comes up in varied situations,
such as where an heir kills his ancestor, where a devisee murders his testator,
where a beneficiary on a policy of insurance puts to death the insured, or where
a joint tenant slays his co-tenant. See ATKINSON, WILLS (1937) 117-121. However, for the present purpose we need not distinguish among the different relationships which may obtain between the murderer and his victim.
3. Hagan v. Cone, 21 Ga. App. 416, 94 S. E. 602 (1917); Wall v. Pfanschmidt, 265 Ill. 180, 106 N. E. 785 (1914); McAllister v. Fair, 72 Kan. 533,
84 Pac. 112, 3 L. R. A. (N. S.) 726 (1906); Eversole v. Eversole, 169 Ky. 793,
185 S. W. 487 (1916); Shellenberger v. Ransom, 41 Neb. 631, 59 N. W. 935,
25 L. R. A. 564 (1894); Owens v. Owens, 100 N. C. 402, 6 S. E. 794 (1888);
Carpenter's Estate, 170 Pa. 203, 32 Atl. 637 (1895), 29 L. R. A. 145 (1896);
Chadwick, A Testator's Bounty to His Slayer (1914) 30 L. Q. REv. 211; Notes
(1931) 29 MICH. L. Rav. 745, (1931) 8 N. Y. U. L. Q. REv. 492.
4. The statutes are not uniform. Suffice it to say they are either so narrow
or so narrowly construed that they fail effectively to relieve the situation. Smith
v. Todd, 155 S. C. 323, 152 S. E. 506 (1930), 70 L. R. A. 1529 (1931) (the
statute requiring conviction held not to apply where the killer committed suicide,
although he was held to be guilty of murder by a coroner's jury). Harrison v.
Moncravie, 264 Fed. 776 (C. C. A. 8th, 1920) (the killer was convicted in
Kansas and the deceased's land was in Oklahoma. Both states had statutes
barring a convicted killer from taking. The killer was allowed to take on the
ground the Kansas statute did not apply to a conviction in another state.) See
also Wade, Acquisition of Property by Wilfully Killing Another-A Statutory
Solution (1936) 49 HARv. L. REv. 715; Note (1934) 44 YALE L. J. 164.
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on the ground that at common law a man could not, for reasons of public policy,
profit from his own wrong, and that the statutes of descent and distribution,
being largely an embodiment of the common law, should not be construed in
derogation of that maxim. 5 This note is concerned only with the latter jurisdictions, the purpose being to inquire into the nature of the wrong that cuts off
the heir from his inheritance. 6
Where the minority view prevails, it is by no means well-settled as to what
wrongs preclude the heir from his share. It is agreed that murder is such a
serious act as will cut off the guilty heir, while, on the other extreme, a mere
civil wrong will never disqualify. The principal case allows the slayer-heir to
take, notwithstanding the fact that he is liable for wrongful death-civil liability
not being excused by insanity. It is safe to say the wrongful act must be a
crime, but beyond this any arbitrary statement must be attended with caution.
In 1891, Fry, L. J., indulged in language that encompassed in the debarring
act all crimes, from the merest misdemeanor to murder. 7 This broad announcement does not appear ever to have been adopted in practice, for, as a matter
of logic, an heir cannot profit from his wrong unless the ancestor dies, and any
criminal killing would amount to a felony. Obviously the crime must amount to
a felonious killing at least.
The English courts and respectable authorities in the United States hold
the slayer-heir is deprived of his share by all felonious killings-that is, murder
and manslaughter, without regard to the degree.8 It has been suggested that

5. Inter-Southern Life Ins. Co. v. Butts, 179 Ark. 349, 16 S. W. (2d)
184 (1929); Price v. Hitaffer, 164 Md. 505, 165 Atl. 470 (1933); Slocum v.
Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816 (1923); Garwols v.
Bankers Trust Co., 251 Mich. 420, 232 N. W. 239 (1930); Perry v. Strawbridge,
209 Mo. 621, 108 S. W. 641, 16 L. R. A. (N. S.) 244 (1908); Bierbrauer v.
Moran, 244 App. Div. 87, 279 N. Y. Supp. 176 (4th Dep't 1935); Van Alstyne
v. Tuffy, 103 Misc. 455, 169 N. Y. Supp. 173 (Sup. Ct. 1918); Riggs v. Palmer,
115 N. Y. 506, 22 N. E. 188 (1889); Parker v. Potter, 200 N. C. 348, 157 S. E.
68 (1931); DeZotell v. Mutual Life Ins. Co. of N. Y., 60 S. D. 532, 245 N. W.
58 (1932), noted in (1933) 19 VA. L. REv. 518, (1934) 28 ILL. L. RLv. 127;
Cleaver v. Mut. Res. Fund Life Ass'n, [1892] 1 Q. B. 147; In re Hall's Estate,
[1914] P. 1. A third view allows the heir to take but imposes upon him a
constructive trust for the benefit of the victim's heirs. AmEs, LECTURES ON
LEGAL HISTORY (1913) 310-322; Ellerson v. Westcott, 148 N. Y. 149, 42 N. E.
540 (1896).
6. The nature of the act is no problem, of course, in jurisdictions where
the slayer-heir is allowed to take. Where statutes have been enacted, the disqualifying act is described variously as a felonious killing, killing for the purpose
of inheriting, murder (some add manslaughter), the procuring of the killing,
or engaging in a conspiracy to kill. A discussion of the various statutes is not
within the scope of this note. See Wade, loc, cit. supra note 4. See also Note
(1934) 44 YALE L. J. 164.
7. Cleaver v. Mutual Reserve Fund Life Ass'n, [1802] 1 Q. B. 147, 156
("It appears to me that no system of jurisprudence can with reason include
amongst the rights which it enforces rights directly resulting to the person
asserting them from the crime of that person. If no action can arise from fraud,
it seems impossible to suppose that it can arise from felony or misdemeanor.")
See also Lundy v. Lundy, 24 Can. Sup. Ct. 650, 652 (1895).
8. Cleaver v. Mutual Reserve Fund Life Ass'n, [18921 1 Q. B. 147
(however, the heir was guilty of murder here); In re Hall's Estate (1914) P. 1.
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the killer be denied inheritance if he murdered for the purpose of taking, and
not otherwise, but the suggestion has inspired no following.9 A few American
courts require that the felonious killing be willful, and refuse to deny the heir
who is guilty only of involuntary manslaughter.' 0 This view, notwithstanding
the small following it has attracted, appeals to both justice and reason. It would
not only seem harsh to bar a son whose negligent driving caused the death of
his father, but it would also seem to serve no end of public policy, unless one
may be heard to say such a rule promotes careful driving. The better rule
requires the killing to be willful and felonious.
JESSE JAmES
INSURANCE-INSURABLE

INTEREST-EFFECT OF FAILURE TO COMPLY WITH MOTOR
VEHICLE REGISTRATION ACT

Crawford v. General Exchange Insurance Corp.'
The Missouri Motor Vehicle Registration Act 2 provides that all sales of
motor vehicles shall be made by assigning the certificate of title at the time of
the sale and presenting this certificate to the commissioner of motor vehicles
for registration. Failure to assign makes the sale void. Failure to comply with
the statute is unlawful and subjects the parties to penal liabilities.
Plaintiff sought to recover on an accident policy covering a second-hand
truck, the certificate of title to which had been duly assigned to him at the time

(the heir had been convicted of manslaughter and the court refused to examine
the circumstances of the killing regarding intent, saying, "The distinction
(between murder and manslaughter) seems to...
rely upon legal classification,
or else to encourage what, I am sure, would be very noxious-a sentimental
speculation as to the motives and degree of moral guilt of a person who has
been justly convicted and sent to prison"); Lundy v. Lundy (1895) 24 Can.
Sup. Ct. 650 (the wrongdoer was convicted of manslaughter, but it does not
appear whether the act was willful or not); DeZotell v. Mutual Life Ins. Co.
of N. Y., 60 S. D. 532, 245 N. W. 58 (1932), noted in (1933) 19 VA. L. REv. 518,
(1934) 28 ILL. L. Rnv. 127 (the killer was convicted of first degree manslaughter.)
9. In re Wolf, 88 Misc. 433, 150 N. Y. Supp. 738, 742 (Surr. Ct. 1914).
A husband had mistakenly killed his wife while attempting to kill her paramour.
Fry's statement, supra note 7, that the act included both manslaughter and
murder was criticized as too rigid, and the court proposed as a test, whether
or not the killing was for the purpose of inheriting.
10. Minasian v. Aetna Life Ins. Co., 3 N. E. (2d) 17 (Mass. 1936) (the
killer pleaded guilty to manslaughter, but the court allowed him to show reasons
for the killing which might be consistent with innocence, saying the bar did not
apply to manslaughter where there was no intentional injury of a kind likely
to cause death). Potter v. Potter, 224 Wis. 251, 272 N. W. 34 (1937) (one guilty
of negligent manslaughter was held not barred from inheriting a cause of
action from the victim). For cases illustrating conflicting views as to intent
in jurisdictions having statutes, see In re Johnston's Estate, 220 Iowa 328, 261
N. W. 908 (1935). Contra: Metropolitan Life Ins. Co. v. Hill, 115 W. Va. 515,
177 S. E. 188 (1934).
1.

119 S. W. (2d) 458 (Mo. App. 1938).

2.

Mo. REv. STAT. (1929)

§ 7774 (c).
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of purchase but which he had neglected to register until after the loss occurred.
The insurer defended on the ground that the sale was void, that the plaintiff
therefore was not the sole and unconditional owner and that he did not have
an insurable interest. Strictly construing the terms of the statute, the St. Louis
Court of Appeals held that the title passed with the assignment of the certificate
alone and the mere failure to register did not invalidate the sale. Therefore,
the plaintiff was sole and unconditional owner and had an insurable interest.
The statute concerning assignment of the certificate of title must be
strictly complied with or the purchaser is without legal 3 or equitable 4 title. If
the sale is executory, the seller may replevy the car 5 or recover damages for
conversion.0 Similarly, the buyer may return the car and recover the money
7
paid.
Registration acts in other states providing that sales not in compliance
with the statute are unlawful have been diversely interpreted. 8 All courts agree
that the statute is designed to prevent theft of automobiles, and in the view of
one line of decisions that purpose can best be served by holding such sales to
be invalid," thus adding a civil to a penal impediment to the disposal of stolen
cars. Other courts argue that in terms the statute is penal only and does not
invalidate sales which do not conform to it.10 It is true that the sale is unlawful
but

3. State ex rel. Conn. Fire Ins. Co. v. Cox, 306 Mo. 537, 268 S. W. 87
(1924) (quashing the record of Howell v. Conn. Fire Ins. Co., 215 Mo. App.
386, 257 S. W. 178 (1923)); Muzenich v. McCain, 220 Mo. App. 502, 274 S. W.
888 (1925); Quinn v. Gehlert, 291 S. W. 138 (Mo. App. 1927); Sullivan v.
Gault, 299 S. W. 1116 (Mo. App. 1927); Weaver v. Lake, 4 S. W. (2d) 834
(Mo. App. 1928); Mathes v. Westchester Fire Ins. Co., 6 S. W. (2d) 66 (Mo.
App. 1928). The statute applies to vehicles bought in other states and brought
into Missouri. Platner v. Bourne, 275 S. W. 590 (Mo. App. 1925), but not to
vehicles engaged in interstate commerce. Barone v. Glens Falls Ins. Co., 13
S. W. (2d) 1086 (Mo. App. 1928). If the statute were lor revenue purposes
a different result might be reached. See Howell v. Conn. Fire Ins. Co., 215 Mo.
App. 386, 393, 257 S. W. 178 (1923); Reichardt v. Hill, 236 Fed. 817 (C. C. A.
6th, 1916).
4. Weaver v. Lake, 4 S. W. (2d) 834, 835 (Mo. App. 1928); Hoshaw v.
Fenton, 110 S. W. (2d) 1140, 1143 (Mo. App. 1937).
5. Perkins v. Bostic, 227 Mo. App. 352, 56 S. W. (2d) 155 1933).
6. Anderson v. Arnold-Strong Motor Co., 229 Mo. App. 1170, 88 S. W.
(2d) 419 (1935).
7. Boyer v. Garner, 15 S. W. (2d) 893 (Mo. App. 1929).
8. E.g., see KAN. GEN. STAT. ANN. (1935) c. 8, §§ 135, 149.
9. Morris v. Firemen's Ins. Co., 121 Kan. 482, 247 Pac. 852 (1926);
Endres v. Mara-Rickenbacker Co., 243 Mich. 5, 219 N. W. 719 (1928); Stein
v. Scarpa, 96 N. J. L. 86, 114 Atl. 245 (1921); Thomas v. Mullins, 153 Va. 383,
149 S. E. 494 (1929). Some state statutes provide that the sale is incomplete
until the statute is complied with. The requirements are considered conditions
subsequent; failure to comply may defeat the sale. Parke v. Franciscus, 194
Cal. 284, 228 Pac. 435 (1924); Swank v. Moisan, 85 Ore. 662, 166 Pac. 962
(1917).
10. Forney v. Jones, 76 Colo. 319, 231 Pac. 158 (1924); Comm. Credit Co.
v. McNelly, 171 Atl. 446 (Del. 1934); Moore v. Wilson, 230 Ky. 49, 18 S. W.
(2d) 873 (1929); Equitable Credit Co. v. Cooper, 111 So. 749 (Miss. 1927);
Bond Lumber Co. v. Timmons, 82 Mont. 497, 267 Pac. 802 (1928); Carolina
Disc. Corp. v. Landis Motor Co., 190 N. C. 157, 129 S. E. 414 (1925); Comm.
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"
"...
where the contract is not an evil in itself, and its invalidity is not
denounced (announced?) as a penalty for its violation by the express
terms of, or by rational implication from the language of the statute
which it violates, and the statute prescribes other specific penalties,
it is not the province of the court to do so, and they will not thus affix
an additional penalty not intended by the law making power.""
Since title passes under this latter view, it follows as a matter of course that
12
the purchaser has an insurable interest.
It should be noted in Missouri the statute as to assignment of the certificate
is in terms (and is applied) in accord with the former line of authorities, a
but as concerns registration, the principle case supports the latter interpretation
of statutes which on this issue are similarly worded.1 4 Failure to assign the
certificate of title in compliance with the Missouri statute apparently leaves
the purchaser without an insurable interest.15 'The assignment must be made
at the time the policy is issued; otherwise it is void ab initio as a wagering
contract and cannot be resuscitated by the mere chance of subsequent perfection
of title.16 Once the invalidity of the sale is determined, the courts have generally
7
assumed that a lack of insurable interest is a necessary correlative.
A policy of property insurance is in form a contract of indemnity and
there can obviously be no recovery under it by one without insurable interest
in the property. Furthermore, the interest must be sufficient to save the contract

Credit Co. v. Schreyer, 120 Ohio St. 568, 166 N. E. 808 (1929); Parrott v.
Gulick, 292 Pac. 48 (Okla. 1930); Braham & Co. v. Steinard-Hannon Motor Co.,
97 Pa. Super. 19 (1929); Sabine Motor Co. v. W. C. English Auto Co., 291
S. W. 1088 (Tex. 1927).
11. Comm. Credit Co. v. Schreyer, 120 Ohio St. 568, 580, 166 N. E. 808
(1929), quoting with approval Sanborn, J., in Dunlop v. Mercer, 156 Fed. 545,
555 (C. C. A. 8th, 1907). The rule in Missouri is opposite. See State ox rel.
Conn. Fire Ins. Co. v. Cox, 306 Mo. 537, 268 S.W. 87 (1924).
12. Hartford Fire Ins. Co. v. Knight, 146 Miss. 862, 111 So. 748 (1927);
Hennessy v. Auto Owners' Ins. Ass'n, 282 S. W. 791 (Tex. 1926); First State
Bank v. Fidelity Union Fire Ins. Co., 116 Tex. 132, 287 S.W. 50 (1926).
13. Nebraska reaches the same result on a statute similar to the Missouri
statute. In re Wroth's Estate, 125 Neb. 832, 252 N. W. 322 (1934).
14. It is proper to point out that the decision in the principle case is buttressed by the fact of a distinction in language in the several parts of the
Missouri statute. See Wilkinson v. Grugett, 223 Mo. App. 889, 894, 20 S. W.
(2d) 936 (1929).
15. The leading case of State ex rel. Conn. Fire Ins. Co. v. Cox, 306 Mo.
537, 268 S.W. 87 (1924) (quashing the record of Howell v. Conn. Fire Ins. Co.,
215 Mo. App. 386, 257 S.W. 178 (1923)), is authority only by implication. See
also, Mathes v. Westchester Fire Ins. Co., 6 S. W. (2d) 66 (Mo. App. 1928);
Evens v. Home Ins. Co., 82 S.W. (2d) 111 (Mo. App. 1935).
16. Evens v. Home Ins. Co., 82 S. W. (2d) 111 (Mo. App. 1935).
17. See note 15, supra. See also Morris v. Firemen's Ins. Co., 121 Kan.
482, 247 Pac. 852 (1926); Bradley v. Retailers' Fire Ins. Co., 126 Kan. 27, 267
Pac. 23 (1928) ; Barton v. Mercantile Ins. Co., 127 Kan. 271, 273 Pac. 408 (1929) ;
Ohio Farmers' Ins. Co. v. Todino, 111 Ohio St. 274, 145 N. E. 25 (1924), overruled as to the validity of the unlawful sale by Comm. Credit Co. v. Schreyer,
120 Ohio St. 568, 166 N. E. 808 (1929). The Kansas statute declares the sale
to be unlawful. See note 8, supra. Kansas was probably influenced by the
Missouri statute. See Hammond Motor Co. v. Warren, 113 Kan. 44, 213 Pac.
810 (1923); Miller v. Colonial Underwriters Ins. Co., 117 Kan. 240, 230 Pac.
1030 (1924).
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from condemnation as a wager 18 and to remove the incentive to induce the
contingency insured against.jo It would seem that one who purchased a secondhand car in good faith but without obtaining the certificate of title acquired
such an interest. He has the complete beneficial use of the vehicle until it is
reclaimed by one having superior title, in which case he would be liable for
20
In the absence of (and possibly despite)21
conversion if it had been destroyed.
the all but universal stipulation in the policy for "sole and unconditional ownership" there may be an insurable interest without perfect legal title.2 2 A bailee
has an insurable interest. 2 3 By the better view the bona fide purchaser of a
2
stolen car acquires an insurable interest. 4
It is not perceived how the policy of a statute designed to prevent theft of
cars is served by denying the violator an insurable interest. In truth if the car
had been stolen, the true owner would best be protected by allowing the last
possessor to obtain insurance, to the proceeds
25
compensation.

of which he could look for
GmEoN HENRY ScH=IR

18. See VANCE, INSURANCE (2d ed. 1930) 119.
19. See 1 COOLEY, BRIEFS ON INSURANCE (2d ed. 1927) 202.
20. Anderson v. Arnold-Strong Motor Co., 229 Mo. App. 1170, 88 S. W.
(2d) 419 (1935).
21. The stipulation "sole and unconditional ownership" has been taken to
mean legal title. Evens v. Home Ins. Co., 82 S. W. (2d) 111, 117 (Mo. App.
1935). But see, Savarese v. Hartford Fire Ins. Co., 99 N. J. L. 435, 123 Atl.
763 (1924): "The fallacy of this reasoning springs from a misconception of
what is understood to be the meaning, in its common acceptation, of the phrase
'unconditional and sole ownership,' as used in the policy of insurance. . . . We
think that 'sole ownership,' as used in the policy, can properly mean nothing
more than that no one else is interested with the insured in the ownership of
the car." Accord: Giles v. Citizens Ins. Co., 32 Ga. App. 207, 122 S. E. 890
(1924); Norris v. Alliance Ins. Co., 1 N. J. Misc. 315, 123 Atl. 762 (Sup. Ct.
1923); Barnett v. London Assur. Corp., 138 Wash. 673, 245 Pac. 3 (1926).
22. Shaw v. Aetna Ins. Co., 49 Mo. 578 (1872); Ferguson v. Pekin Plow
Co., 141 Mo. 161, 42 S. W. 711 (1897); Dawson v. Waldheim, 80 Mo. App. 52
(1899).
23. See note 22, supra. See also Lucena v. Craufurd, 2 Bos. & P. 269,
323-324 (C. P. 1806).
24. Giles v. Citizens Ins. Co., 32 Ga. App. 207, 122 S. E. 890 (1924) ; Norris
v. Alliance Ins. Co., 1 N. J. Misc. 315, 123 Atl. 762 (Sup. Ct. 1923); Savarese
v. Hartford Fire Ins. Co., 99 N. J. L. 435, 123 Atl. 763 (1923); Barnett v.
London Assur. Corp., 138 Wash. 673, 245 Pac. 3 (1926).
Contra: Hessen v.
Iowa Mut. Ins. Co., 195 Ia. 141, 190 N. W. 150 (1922), criticized in (1923) 32
YALE L. J. 497.
25. A bailor can recover from his bailee the proceeds of an insurance
policy covering the bailed property. Ferguson v. Pekin Plow Co., 141 Mo. 161,
42 S. W. 711 (1897) (agency theory); Beidelman v. Powell, 10 Mo. App. 280
(1881) (trust theory).
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LABOR LA w-ScoPE OF THE NATIONAL LABoR RELATIONS AcT-REINSTATEMENT

op SIT-DowN STRiKERs
National Labor Relations Board v. Fansteel Metallurgical Corp.,
Certain employees of the Fansteel Metallurgical Company, a corporation
engaged in interstate commerce, presented to the company a proposed contract
of employment calling for the exclusive recognition of the international labor
union to which they belonged as the sole bargaining representative of the
employees. The Fansteel company, which had hired a labor "spy" to investigate
the union activities of its employees, rejected the proposal, refused to confer
with the committee representing the international union, announced a policy
opposed to "outside unions," and made an abortive attempt to organize a company union. At the time the first proposal was made to the company the committee did not represent a majority of all the employees, but additional men
joined the union until a substantial majority was enrolled. When the company
again refused to recognize the representative authority of the union and to confer
with its committee, some ninety-five men "sat-down ' 2 in two of the key buildings
of the metallurgical plant, stopping all production. Not all the employees were
in sympathy with the conduct. Some who did not "sit-down" supplied those
within the building with necessities and conveniences.
Counsel for the company demanded that those within the buildings should
evacuate them and upon their refusal to do so announced that "they were
discharged for seizure and retention of the buildings." A mandatory injunction,
requiring that possession of the buildings be delivered up, was obtained from
the state court but was not obeyed. The first attempt to enforce it, resulting
in pitched battle between the strikers and the sheriff and his deputies, was
unsuccessful. A second attempt, aided by tear and emetic gas and assuming
the proportions of modern warfare, resulted in the eviction of the men and
their arrest for contempt of court. Most of them were subsequently fined and/or
sentenced to jail.
As production was resumed at the plant, re-employment was offered to many
of the former striking employees, some of whom accepted. The company still
refused to confer with the union representatives. Another union was formed
with company assistance. Former employees who remained on strike or were
not offered re-employment petitioned the National Labor Relations Board for
relief, which after hearing and upon the above facts ordered the company to
desist from interfering with the employees' union activities, to recognize the
international union as the sole bargaining agent of the employees, and to

1. 59 Sup. Ct. 490 (1939).
2. For a history of sit-down strikes, see McClint6ck, Injunctions Against
Sit-Down Strikers (1938) 23 IowA L. REv. 149.
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re-instate all its former employees with back pay.3 On the company's petition
the United States Circuit Court of Appeals, by a two to one decision, set aside the
order.4 Certiorari was granted by the Supreme Court. After hearing, the circuit
court's decision was affirmed.
Chief Justice Hughes, speaking for four members of the court, took the
position that an employer may discharge a striking employee on grounds other
than those involved or caused by the labor dispute. Thus, when the employee
does an illegal act during a strike, such as seizure of the employer's property,
he may be discharged by the employer even though the employer may have
caused the strike by conduct unlawful under the National Labor Relations Act.
He pointed out that the employees had their remedy for the employer's unlawful
conduct in a petition to the labor board. It was also held that where discharge
for illegal acts changed the union membership, it could not be concluded that
the union contained a majority of the corporation's employees. It followed that
if the discharges reduced the membership of the union below a majority of the
employees, the employer need no longer bargain with the union under the
National Labor Relations Act until the union membership again included the
majority of actual employees. Mr. Justice Stone concurred with the majority
opinion in so far as the employer's right to discharge was concerned.
Mr. Justice Reed, with whom Mr. Justice Black concurred, dissented. He
declared that the purpose of the act was to protect the employee from being
discharged because of a labor dispute; that if exercise of the employer's power
of discharge was prohibited only where interference with self-organization or
collective bargaining was attempted, then the purpose of the act could not be
effectuated. The history of labor disputes shows that the controversy inevitably
engenders conduct violating the ordinary standards of propriety. If the act
gives protection only against discharge for cessation of work, and not against
the conduct directly resulting from the strike (which a priori the employer has
induced by his own activity) the protection is more apparent than real.
In this case the unlawful conduct was of extreme character, the violent
seizure of property. But the majority opinion does not limit the employer's
right of discharge to dismissal for participating in a sit-down strike which was
branded illegal." It goes further. It restated the words the court used in the

3. As to power of the Labor Relations Board to reinstate employees, see
49 STAT. 450, 453 (c) (1935), 29 U. S. C. §§ 152, 160 (c) (Supp. 1938); National
Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1, 108 A. L. R.
1352 (1937); National Labor Relations Board v. Remington Rand Inc., 94 F.
(2d) 862 (C. C. A. 2d, 1938), cert. denied, 304 U. S. 576 (1938), rehearing
denied, 304 U. S. 590 (1938).
4. 98 F. (2d) 375 (C. C. A. 7th, 1938), discussed by Weisiger, Reinstatement of Sit-Dovm Strikers (1938) 23 MINN. L. Rnv. 30.
5. What constitutes an unlawful act would seem to be a matter of local
law. Quaere, whether in the instant case the Supreme Court has enunciated a
general rule capable of application to the varying laws of the several states,
which under the doctrine of Erie R. R. v. Tompkins, 904 U. S. 64 (1938), would
be binding upon the federal courts, or whether the issue must always be one
of interpretation of the National Labor Relations Act and its application to the
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case of National Labor Relations Board v. Jones & Laughlin Steel Corp.,a and
affirmed the right of the employer to exercise his normal right to discharge the
employee so long as that right is not used for the purpose of intimidating and
coercing the employee in the dispute. This does not limit justifiable discharge
to dismissal for illegal acts. The court only needs to find the discharge was
not for intimidation or coercion.
If acts unlawful by common, state, or federal law are justification for
discharge, then, as the dissenting opinion points out, a wide field of possibilities
is opened up. In a labor dispute there can be a large variety of illegal acts.
There are acts which are contrary to property and tort law as in the present
case. There are acts which subject the persons doing them to prosecution for
violation of state and federal criminal laws.7 Certain acts in labor disputes,
notably methods of coercion or intimidation employed by striking employees
and fellow workers, may of themselves be unlawful. Picketing which is not
peaceful is illegal, and even peaceful picketing in some forms is unlawful.8
When picketing ceases to be peaceful and becomes violent varies in different
jurisdictions. 9 There is a possibility that some union activities could be considered as violations of state and federal anti-trust laws.10
Thus it appears that by the decision in the Fansteel case an employer may
cause a labor dispute by acts illegal under the Labor Relations Act, which in
turn may cause an illegal act on the part of the employee. This would seem to
give the employer somewhat of an advantage as the dissenting opinion contended.
As a practical matter, it is not difficult for an employer with his usually able
attorneys to discover and prove some sort of an illegal act on the part of the
employee in the course of a labor dispute. Conceivably, this device could be
resorted to as a means for destroying the majority held by any unit of the
employees with which the employer is in conflict. This result would seem to
contravene the general purpose of the Labor Act to protect the employee and
preserve his bargaining unit.
The majority opinion felt that if the employer was not allowed to discharge
the employees for participating in the seizure and detention of the corporation's
buildings, lawlessness and violence would be encouraged. The dissent felt that
the intendment of the act in preserving the bargaining unit was more important.
It pointed out the employer had his remedy for lawlessness in the state courts.
It should be noted, however, that in large sit-down strikes, the employer's

facts of the particular case, so that the federal courts would exercise their
independent judgment.
6. 301 U. S. 1, 45, 46 (1937).
7. For a discussion of criminal law applicable to labor, see WIrT, THE
GOVERNMENT IN LABOR DIsPuTEs (1932) 152-174.
8. American Steel Foundries Co. v. Tri-City Central Trades Council,
257 U. S. 184 (1921).
9. Note (1937) 23 VA. L. REV. 799, 807; Goldfield Consol. 'Mines Co. v.
Goldfield Miners Union No. 220, 159 Fed. 500 (C. C. D. Nev. 1908); Frank v.
Herold, 63 N. J. Eq. 443, 52 Atl. 152 (Ch. 1901).
10. See Note (1937) 23 VA. L. REv. 799, 809, 810.
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normal remedy for illegal acts is often inadequate because of the tremendous
number of persons involved. It is a problem of balancing the interests, of discouraging violence and lawlessness and protecting the employee from discharge
because of lawful participation in a labor dispute. It is submitted that in a
different factual situation where less violence and open lawlessness is involved,
a result opposite to the decision of the majority opinion in the present case
might be reached.
HARRY P. THOMSON, JR.
LmEL AND SLANDER-BROADCAST op TRIAL
Irwin v. Ashurst'
The plaintiff, an elderly woman, testified as a witness for the state in a
murder trial. In his extemporaneous arguments to the jury, the defense counsel
called the witness (now the plaintiff) a dope fiend, and accused her of being
lower than a rattlesnake. The entire trial was broadcast over a commercial
broadcasting station. Plaintiff sued the judge, defense counsel, the broadcasting
company and the manager of the broadcasting company for injury to her reputation. The court assumed the defamatory words constituted libel but recovery
was denied because of certain defenses.
Whether broadcasting defamatory matter over the radio constitutes libel or
slander is a question that has arisen recently with the rapid and effective de2
velopment of radio broadcasting. Where the speaker is reading from a written
manuscript, the cases are in accord that the broadcasting company is publishing
a libel.3 Where the speaker is speaking extemporaneously, the Irwin case is
the first to present this problem. As far as the effect is concerned, there is no
difference between broadcasting from a written manuscript and extemporaneous
speeches; the person hearing the defamatory matter over the radio does not
know the difference. In the case of extemporaneous speeches for the purpose
of being reduced to physical form and spread out over the country, active participation is taken by the broadcasting company, which manifestly constitutes
4
conduct on its part. Many cases are on record where 'defamation has been per-

1. 158 Ore. 61, 74 P. (2d) 1127 (1938).
2. Broadcasting was unknown until the fall of 1920. In 1931 there were
571 stations and major chain companies, having actual investments totaling
$48,000,000. (1932) 57 A. B. A. Rep. 455, 461. As recorded by the census of
1930 there were 15,000,000 radio receiving sets with an estimated total of
50,000,000 radio listeners. See U. S. Daily, Oct. 17, 1932, at 1481.
3. Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934);
Sorensen v. Wood, 123 Neb. 348, 243 N. W. 82 (1932); Miles v. Wasmer, Inc.,
172 Wash. 466, 20 P. (2d) 847 (1933). See criticism in Note (1932) 18 CoRN.
L. Q. 124, and compare with Note (1933) 6 So. CALw. L. REv. 251.
4. Effective broadcasting requires not only utterance by the speaker but
much conscious assistance from the broadcaster, especially in rephrasing vocal
sounds, adjusting the position of the speaker with reference to the microphone,
and where downtown stations are maintained and the program sent over wires
to the main station, additional operators are required at the main station to
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petrated by conduct. 5 The speaker in such a situation would be liable also because he voluntarily participated with the broadcasting company in publishing
the libel.8 Where the extemporaneous speech is not for the purpose of being
reduced to physical form, as was the situation in the principal case, the speaker
should be excused because he has not voluntarily participated with the broadcasting company in publishing the libel.
There are several privileges that a defendant may take advantage of in a
defamation action. The underlying guide that determines whether or not a
defamatory statement is privileged or not, arises from weighing the social interests involved. Conditional privilege is available as a defense when good faith
is present and both the speaker and recipient have a personal interest in the
statement.7 The privilege was not applicable in the principal case because the
broadcasting company and the radio audience had no personal interest in the
statements made by the defense attorney in his arguments to the jury. Reports
of public proceedings are privileged so long as they are reported accurately,
although the allegations are untrue.8 This privilege is limited by most courts
to reports of legislative and judicial proceedings. A minority have made a desirable extention of this privilege to include the reports of bodies invested with
power and privilege directly affecting the public, such as medical associations,
bar associations, school boards and municipal boards, where they exercise
powers that directly affect the public.9 This privilege is clearly applicable to
the principal case, because the entire trial was broadcast and there is not the
10
chance of error being made in the report as in the case of a newspaper report.
Absolute privilege is extended to the judge in judicial proceedings, chief officers
in the executive departments, and statements made during legislative proceed-

put the program on the air. MORECROFT, PRINCIPLES OF RADIO COMMUNICATION
(3rd ed. 1933) 810. MoYER AND WOSTREL, THE RADIO HANDBOOK (1931) 501.
Vold, The Basis for Liability for Defamation by Radio (1935) 19 MINN. L.
REv. 611.
5. Peck v. Tribune Co., 214 U. S. 185 (1909) (a picture); Merle v.
Sociological Research Film Corp., 166 App. Div. 376, 152 N. Y. Supp. 829 (lst
Dep't 1915) (moving picture); Schultz v. Frankfort Marine, Accident & Plate
Glass Ins. Co., 151 Wis. 537, 139 N. W. 386 (1913) (notorious shadowing);
Monson v. Tussaud, (18941 1 Q. B. 671, 692 (effigy).
6. Miller v. Butler, 6 Cush. 71 (Mass. 1850); Peterson v. Western Union
Tel. Co., 65 Minn. 18, 67 N. W. 646 (1896); Schnmuck v. Hill. 96 N. W. 158
(Neb. 1901); Hedgepeth v. Coleman, 183 N. C. 309, 111 S. E. 517 (1922). See
RESTATEMENT, TORTS (1938) § 568, comment (f), where extemporaneous broadcasting is libel or slander depending on certain factors, such as the area of
dissemination, the deliberate character of the publication.
7. Tipton v. Rains, 228 Ky. 677, 15 S. W. (2d) 496 (1929); Oakes v.
Walther, 179 La. 365, 154 So. 26 (1934); Hartsfield v. Hines Co., 200 N. C.
356, 157 S. E. 16 (1931).
8. Schiell v. Metropolis Co., 102 Fla. 794, 136 So. 537 (1931); Evening
News Co. v. Bowie, 154 Md. 604, 141 Atl. 416 (1928); Sherwood v. Evening
News Ass'n, 256 Mich. 318, 239 N. W. 305 (1931); Boogher v. Knapp, 97 Mo.
122, 11 S. W. 45 (1888).
9. Cafferty v. Southern 'Tier Pub. Co., 186 App. Div. 136, 173 N. Y.
Supp. 774 (3rd Dep't 1919); Mack, Miller Candle Co. v. MacMillan Co., 266
N. Y. 489, 195 N. E. 167 (1934).
10. Brown v. Globe Printing Co., 213 Mo. 611, 112 S. W. 462 (1908).
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ings. 11 The only requirement that a judge must meet to avail himself of this
absolute privilege is that he must have jurisdiction or color of jurisdiction;12
and the judge had jurisdiction in the principal case. Counsels, witnesses and
parties to the suit are absolutely privileged as to what they say in a judicial
3
proceeding if it is relevent and pertinent to the issues.'
The broadcast of judicial proceedings, essentially a question of judicial
ethics rather than substantive law, has been condemned by the American Bar
Association. 14 It is suggested that the refusal of permission to broadcast legal
proceedings will preserve the judicial dignity and aid in the improvement of
public relations between the legal profession and the public at large.
HARRY H. BOCK
LITERARY PROPERTY-CommON LAw COPYRIGHT OF AN ARCHITECTURAL DESIGNLoss By DEDICATION

Kurfiss v. Cowherd'
Plaintiff, an architect, devised unique plans for remodelling a house. The
house was remodeled according to the plans and was opened for public exhibition.
Defendant, with knowledge as to the authorship of the plans, constructed similar
dwellings. In an action for damages, held that the exhibition which was unrestricted, was a publication so as to constitute a loss of common law copyright
by dedication.
The creator of a unique intellectual production such as a book,2 play, 3 compilation of facts,4 work of art,5 architectural plan,6 et cetera, has a property
right in the thing created. This is a right recognized at common law apart and
aside from the statutory copyright7 and will be protected both in law and in
equity against unauthorized use as would any property right.8 The right is in

11. Cochran v. Couzens, 42 F. (2d) 783 (App. D. C. 1930), cert. denied,
282 U. S. 874 (1930); Raymond v. Croll, 233 Mich. 268, 206 N. W. 556 (1925);
Douglas v. Collins, 267 N. Y. 557, 196 N. E. 557 (1935); Wells v. Carter, 164
Tenn. 400, 50 S. W. (2d) 228 (1932); Note (1928) 53 A. L. R. 1526.
12. See a collection of the cases in (1921) 13 A. L. R. 1355.
13. Adams v. Alabama Lime & Stone Corp., 221 Ala. 174, 142 So. 424
(1932) ; Fisher v. Payne, 93 Fla. 1085, 113 So. 378 (1927) ; Hyde v. McCabe, 100
Mo. 412, 13 S. W. 875 (1890); and see McGinnis v. Phillips, 224 Mo. App. 702,
27 S. W. (2d) 467 (1930).
14. (1937) 62 A. B. A. Rep. 350, 767; (1938) 36 MICH. L. REv. 1386.
1. 121 S. W. (2d) 282 (Mo. App. 1938).
2. Atlantic Monthly Co. v. Post Pub. Co., 27 F. (2d) 556 (D. Mass. 1928).
3. Ferris v. Frohman, 223 U. S. 424 (1912).
4. Western Union Tel. Co. v. Foster, 224 Mass. 365, 113 N. Z. 192 (1916).
5. American Tobacco Co. v. Werckmeister, 207 U. S. 284 (1907).
6. Kurfiss v. Cowherd, 121 S. W. (2d) 282 (Mo. App. 1938).
7. Rees v. Peltzer, 75 Ill. 475, 478 (1874).
8. Jefferys v. Boosey, 4 H. L. Cas. 815, 867 (1854), by Earle, J.: "Thus,
if after composition the author chooses to keep his writings private, he has the
remedies for wrongful abstraction of copies analogous to those of an owner of
personalty in the like case. He may prevent publication; he may require back
"
the copies wrongfully made; he may sue for damages if any are sustained ....
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the intangible incorporeal idea as distinguished from the paper on which it is
embodied. The two are so distinct that ownership may be in separate persons. 0
The common law copyright, commonly called "literary property," is a right
of first publication only.' 0 If the right of republication is sought, then the statute
must be resorted to."' The statutory right is of no value until there has been a
publication; the common law right is lost as soon as there has been a publication.' 2 Legally, publication in this sense means the point at which common
law rights are relinquished as distinguished from a mere commitment of the
idea to manuscript or print.' The courts have divided publication into "general"
and "restricted."' 4 If the publication is "restricted," then the right is not lost.' 5
However, it is agreed that a general publication cannot be made restricted by
mere agreement between author and user of the idea if there has been a general
publication in fact.' 6
As to what constitutes a publication depends on the nature of the subject
matter dealt with. General definitions have been attempted'7 but the facts must
be looked to. Literary property in a book is lost when the book is put on public
sale. 18 Literary property in the news is lost by dissemination through the public
press. 19 A public exhibition of a picture might constitute a publication. 20 On the
other hand it has been held that a lecture, 2 ' broadcast, 22 presentation of a
drama, 23 private exhibition of a picture, 24 private circulation of confidential

9. Clay County Abstract Co. v. McKay, 226 Ala. 394, 147 So. 407 (1933).
But of. Lunsford v. Dietrich, 86 Ala. 250, 5 So. 461 (1888).
10. Bobbs-Merrill Co. v. Straus, 147 Fed. 15, 18 (C. C. A. 2d, 1906);
DRONE, LAW OF PROPERTY (1879) 8-16.
11. Holmes v. Hurst, 174 U. S. 82, 85 (1899); Potter v. McPherson, 21
Hun. 559, 563 (N. Y. 1880).
12. Warren and Brandeis, The Right to Privacy (1890) 4 HARv. L. REV.
193, 200.
13. Werckmeister v. American Litho. Co., 134 Fed. 321, 324 (C. C. A.
2d, 1904). See also comment (1934) 19 ST. Louis L. REv. 323, 324.
14. Keene v. Wheatley, 14 Fed. Cas. No. 7,644 (C. C. E. D. Pa. 1861).
15. See notes 21-25, infra.
16. Kurfiss v. Cowherd, 121 S. W. (2d) 282, 288 (Mo. App. 1938); Van
Veen v. Franklin Knitting Mills, 145 Misc. 451, 260 N. Y. Supp. 163 (Sup. Ct.
1932).
17. Thus the instant case defines publication: " .. . that where the work
is made available to the public, or any considerable portion thereof, without
restriction, there has been a publication." Kurfiss v. Cowherd, 121 S. W. (2d)
282, 288 (Mo. App. 1938). See also Keene v. Wheatley, 14 Fed. Cas. No. 7,644
(C. C. E. D. Pa. 1861); D'Ole v. Kansas City Star, 94 Fed. 840, 842 (C. C. W. D.
Mo. 1899).
18. Atlantic Monthly Co. v. Post Pub. Co., 27 F. (2d) 556 (D. Mass. 1928).
19. International News Service v. Assoc. Press, 248 U. S. 215 (1918). It
is available to the public but not to competitors on a theory of "quasi-property."
20. See Pierce & Bushnell Mfg. Co. v. Werckmeister, 72 Feu. 54 (C. C. A.
1st, 1896). But of. Banmforth v. Douglass Post Card Co., 158 Fed. 355 (C. C.
E. D. Pa. 1908).
21. Bartlette v. Crittenden, 2 Fed. Cas. No. 1,082 (C. C. D. Ohio 1847).
See also Nat. Inst. v. Nutt, 28 F. (2d) 132 (D. Conn. 1928).
22. Uproar Co. v. Nat. Broadcasting Co., 8 F. Supp. 358 (D. Mass. 1934).
23. Tompkins v. Halleck, 133 Mass. 32 (1882).
24. Werckmeister v. American Litho. Co., 134 Fed. 321 (C. C. A. 2d,
1904); Prince Albert v. Strange, 1 Mac. & G. 25 (Ch. 1849).
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news 25 are not general publications. Similarly, the submission of literary property for consideration is not a publication.26 Between an extreme case such as
this and general dissemination there is a hazy middle ground of restricted publication. Diverse factors are sometimes stressed such as intention, 27 custom, 28 accessibility,29 or tangible distribution to the public,30 but they appear to be only
make-weights in the individual cases and not standard criteria. While no general rule is submitted, it is suggested that what the courts occasionally do is
to bestow some of the advantages of the statute on common law copyright.
The principal case, as it concerns architecture, is quite novel. There are but
few American decisions. In Glendell v. Orr,s1 it was held that the embodiment of
an architectural idea in a novel porch open to the public gaze was a publication.
In Wright v. Eisle,32 although there was an actual construction, the court went
on the ground that a mere filing of the plans with the building commissioner
constituted a publication. It is hard to see how the filing of plans required by law
is any more a publication than presenting a book or a play to a public censor.
It would seem in the Wight case that there has been no publication of an architectural idea until it has assumed its usual form, i. e., insofar as architects are
3
concerned it would mean an actual building, B
and, therefore, the emphasis of the
court might well be questioned. It might follow from this that an architect's
plan could be safely shown under circumstances that would constitute publication
for an ordinary picture. This has been criticized as creating too nice a distinction between flat and rounded surfaces,3 4 yet it would seem that the idea is not
without merit if architects are to be served in their own fashion as authors and
composers are in theirs.
In Larkin v. Pennsylvania R. R.,35 the plaintiff's plans were submitted to the
defendant but never were accepted. It was alleged that an appropriation of the
ideas was made by architects subsequently employed by the defendant and was
embodied in a hotel constructed for the defendant. The court seems to have gone
on the basis that, if there was an appropriation of a unique idea, then recovery
would be had because there had been no publication; it, therefore, devoted its inquiry as to whether there was an appropriation in fact. None was shown. An

25. Kiernan v. Manhattan Tel. Co., 50 How. Prac. 194 (N. Y. 1876); F. W.
Dodge Corp. v. Comstock, 251 N. Y. Supp. 172 (Sup. Ct. 1931).
26. Thompson v. Famous Players-Lasky Corp., 3 F. (2d) 707 (N. D. Ga.
1925).
27. Universal Film Mfg. Co. v. Copperman, 212 Fed. 301, 303 (S. D. N. Y.
1914).
28. American Tobacco Co. v. Werckmeister, 207 U. S. 284, 300 (1907).
29. D'Ole v. Kansas City Star, 94 Fed. 840, 842 (C. C. W. D. Mo. 1899).
30. Suggested in (1903) 16 HARv. L. REV. 226.
31. 13 Phila. 191 (Pa. 1879).
32. 86 App. Div. 356, 83 N. Y. Supp. 887 (2d Dep't 1903).
33. See Kurfiss v. Cowherd, 121 S. W. (2d) 282 (Mo. App. 1938); Glendell
v. Orr, 13 Phila. 191 (Pa. 1879).
34. COPINGER, LAW OF COPYRIGHT (6th ed. 1927) 34.
35. 125 Misc. 238, 210 N. Y. Supp. 374 (Sup. Ct. 1925).
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identical problem presented itself in Mackay v. Benjamin FranklinR. & H. Co.,30
but the court did not inquire into the fact of appropriation. It was held that
the second architect was an independent contractor for whose torts, if any there
were, the defendant was not liable. Inter alia the court confessed difficulty in
seeing how recovery could be had on anything so intangible as an idea.
It has been held that there is no literary property in a mere idea for it is
published by mere communication; 3 7 but where the idea has been embodied into
a plan or form, then the plan or form will be protected as literary property. 88
It has been said that there is no property right in a mere idea; 9 but literary
property is a bona fide property right. 40 Quaere as to the nature of the property
right here? When a manuscript is purloined it is a clear enough case, but will
such a tangible property concept suffice here? It is manifestly a different one,
for when a tangible thing is purloined the owner is deprived of the use of it;
but this is hardly the case with literary property, for the author still has his
ideas. In Mansell v. Valley Printing Co.,41 the court saw fit to disallow the defense of good faith in an action to enjoin the use of cofinerted literary property.
On the other hand, the defense was allowed in resisting an injunction against
the use of a trade secret.42 Without dwelling further in the realm of metaphysics
it would seem wise to entertain a caveat as to the soundness of the distinction
of an idea as a thing-in-itself and as embodied in a form or plan. Thus, while
the Mackay and Mansell cases might be distinguished on a basis of nominal
terms employed in each, they seem to be in fact contrary, and the question should
be one of policy, not of nomenclature.
The instant case has none of the difficulties of the Larkin and Mackay cases.
It is stronger on its facts then the Glendell and Wright cases, for there was
not only a completed structure but an unrestricted public exhibition of it as well.
The course of the court was clear, for the common law copyright had been
relinquished by dedication.
GiDEON H. SoHILLr

36. 288 Penn. 207, 135 Atl. 613 (1927), noted in (1927) 25 MICH. L. REV.
886; (1927) 75 U. OF PA. L. REv. 458; (1927) 40 HARv. L. REV. 1017.
37. Moore v. Ford Motor Co., 43 F. (2d) 685 (C. C. A. 2d, 1930); Haskins
v. Ryan, 71 N. J. Eq. 575, 64 Atl. 436 (Ch. 1906); Bristol v. Equitable Life
Assur. Soc., 5 N. Y. Supp. 139 (1st Dep't 1889). If the idea is sought to be pro-

tected it must be patented if possible.

COPINGER, LAW OF COPYRIGHT

(6th ed.

1927) 2.
38. Liggett & Meyers Tobacco Co. v. Meyer, 101 Ind. App. 420 (1935);
Fendler v. Morosco, 253 N. Y. 281, 171 N. E. 56 (1930). The word "idea" is
ambiguous. As concerns literary property it means embodiment in a concrete
work.
39. See note 37, supra.
40. Aronson v. Baker, 43 N. J. Eq. 365, 367, 12 Atl. 177 (Ch. 1887).
41. Mansell v. Valley Printing Co., (19081 2 Ch. 441.
42. Stewart v. Hook, 118 Ga. 445, 45 S. E. 369 (1903).
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MALICIOUS PROSECUTION-PROBABLE CAUSE INFERRED FROM CONVICTION REVERSED
ON APPEAL.

Addington v. Bates'
In this case the supreme court of Colorado held that, in the malicious prosecution action before the court, the defendant had shown probable cause for having
had the plaintiff arrested and tried for committing a misdemeanor, by showing
that the court of a justice of the peace found the plaintiff guilty of misdemeanor
of interring a body without a burial permit, regardless of the fact that on appeal the county court reversed the decision and acquitted the plaintiff. In so
deciding, the court follows the majority rule, long accepted, that a prior conviction in a lower court of the plaintiff in the malicious prosecution action is conclusive evidence of probable cause on the defendant's part in having the plaintiff
arrested, regardless of the fact that the court of conviction was not a court of
record. 2 This rule is an outgrowth of the early feeling among the courts that
this type of action should be discouraged as much as practically possible.3 Lack
of probable cause for the defendant's conduct is a necessary element of the plaintiff's cause of action for malicious prosecution, 4 and the more conservative courts
have generally found it fairly easy to find probable cause for the defendant's
conduct.
There is a strong minority view, however, that holds that such a prior conviction is not conclusive evidence of probable cause, but is merely prime facie
evidence of such a factor, rebuttable by any competent evidence which may clearly
overcome the presumption arising from the fact of the conviction in the first instance.5
The Missouri cases that have been decided on this question are not entirely
harmonious. The earliest of these cases was Boogher v. Hough,6 where the plain-

1. 101 Colo. 293, 73 P. (2d) 529 (1937).
2. Crescent City Live Stock Co. v. Butcher's Union Slaughter-House Co.,
120 U. S. 141 (1887); 18 R. C. L. 40, n. 9; 38 C. J. 415, n. 92; Notes (1893) 30
Am. St. Rep. 758, (1908) 11 L. R. A. (N. S.) 664.
3. Note (1937) 53 L. Q. REv. 12.
4. Hanna v. Minnesota Life Ins. Co., 241 Mo. 383, 145 S. W. 412 (1912);
Henderson v. Cape Trading Co., 316 Mo. 384, 289 S. W. 332 (1926); Wilcox v.
Gilmore, 320 Mo. 980, 8 S. W. (2d) 961 (1928) ; Randol v. Kline's, Inc., 18 S. W.
(2d) 500 (Mo. 1929); Laughlin v. St. Louis Union Trust Co., 330 Mo. 523, 50
S. W. (2d) 92 (1932); Higgins v. Knickmeyer-Fleer Realty Co., 335 Mo. 1010,
74 S. W. (2d) 805 (1934); Dawes v. Starrett, 336 Mo. 897, 82 S. W. (2d) 43
(1935); Smith v. Glynn, 144 S. W. 149 (Mo. App. 1912); DeWitt v. Syfon, 202
Mo. App. 469, 211 S. W. 716 (1919); Stoker v. Elniff, 33 S. W. (2d) 977 (Mo.
App. 1931).
5. Simmonds v. Sowers, 253 App. Div. 819, 1 N. Y. Supp. (2d) 339 (2d
Dep't 1938), which clearly shows the New York view. Also, see Ex parte Kemp,
202 Ala. 425, 80 So. 809 (1919) ; Goodrich v. Warner, 21 Conn. 432 (1852) ; Olson
v. Neal, 63 Iowa 214, 18 N. W. 863 (1884); Skeffington v. Eylward, 97 Minn.
244, 105 N. W. 638 (1906); Buhner v. Reusse, 144 Minn. 450, 175 N. W. 1005
(1920); Maynard v. Sigman, 65 Neb. 590, 91 N. W. 576 (1902); Kennedy v.
Burbidge, 54 Utah 497, 183 Pac. 325 (1919), 5 A. L. R. 1682 (1920).
6. 99 Mo. 183, 12 S. W. 524 (1889).
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tiff had been charged with and convicted of criminal libel, but upon appeal, the
judgment was reversed. The conviction was in the St. Louis Court of Criminal
Corrections, which was a court of record. In the lower court trying the malicious
prosecution action, the court gave an instruction ordering the nonsuit of the plaintiff. On appeal, the supreme court said, in dictum only, however, that ordinarily
in the absence of fraud in obtaining the conviction of the plaintiff, the conviction
would be conclusive proof of probable cause in spite of a reversal in an upper
court. However, it was proved that the defendants deprived the plaintiff of his
defense in the court of the criminal conviction by the use of fraudulent means,
and that such a fact countervailed the force that the conviction of the plaintiff
would otherwise have had. Hence the decision of this case cannot be considered
as controlling in the discussion of the matter under consideration, because of
the fact that the statement concerning the conclusiveness of the evidence of the
prior conviction is purely dictum.
Then, in 1917, the court in bane handed down its decision in the case of
Hanser v. Bieber.7 In this case, the plaintiff had been arrested for disturbing
the peace of the defendants, and was found guilty before a police court of St.
Louis, and fined. In the Court of Criminal Corrections of St. Louis, the judgment was reversed, and the plaintiff acquitted. This malicious prosecution action
was then filed. The defendant cited cases seeking to prove the conclusiveness of
the evidence of the conviction before the police court as showing probable cause,
including the Missouri decision, Boogher v. Bryant. The court, however, distinguished these cases cited from the instant case, on the grounds that they
were nearly all instances where the upper court had reversed the judgments of
the lower courts merely on review of the records of the proceedings below. In
Hanser v. Bieber, however, the court pointed out that there was a trial de novo
in the Court of Criminal Corrections. The court said. "To hold otherwise (that
is, in favor of conclusiveness of the evidence of prior conviction as probable
cause) would be to deny a right of redress to one who perhaps had been illegally
arrested and unlawfully detained, simply because in a hurried and perfunctory
hearing before a police court following such arrest he had been convicted, although upon a trial de novo the judgment of conviction has been held for naught."
The court also expressed its belief that in this case the conviction in such a
court as that of the first instance here does not supply the elements which in
the cases cited by the defendant rendered pleas of former conviction, although
reversed, conclusive evidence of probable cause in actions for malicious prosecution. The court, however, held the prior conviction of the plaintiff was admissible as prima facie evidence of the probable cause that defendant may prove
to defeat plaintiff's cause of action. As was pointed out in a recent Missouri
case8 (the issue of which, however, was different from that in question here),

7.
8.

271 Mo. 326, 197 S. W. 68 (1917).
Wilcox v. Gilmore, 320 Mo. 980, 8 S. W. (2d) 961 (1928).
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no opinion in Hanser v. Bieber received full concurrence of the court. This
possibly detracts from the strength of the decision.
In the still later case of RandoZ v. Kline's Inc.,9 the proceedings in the first
instance were heard before a police court, where the plaintiff was convicted and
fined for shoplifting. Then, before a jury in the circuit court, the judgment was
reversed and the plaintiff acquitted. The hearing in the circuit court was of
course a trial de novo. The decision here was the same as in Hanser V. Bieber,
which the court cited and clearly approved in reaching its result.
On the other hand, where the first case was a civil suit the Missouri Supreme
Court has held that the prior conviction in the lower court was conclusive evidence of the probable cause needed for a defense. 10 This is the position taken by
the Restatement," and the majority of the jurisdictions throughout the country.
It should be noted that in all the Missouri decisions involving directly the
question under consideration, the prior conviction of a crime was reversed by a
trial de novo, and not by a review of the record. It is impossible to tell what
the result would be in a Missouri court if the reversed conviction were adjudged
in a court of record. It is quite possible, as indicated by the discussion of the
2
that in place of the majority and minority views as
court in Hanser v. Bieber,1
already discussed, there might be a third view applied in Missouri, in which
the value of the evidence of criminal conviction later reversed varies, depending on the nature of the proceedings in which the conviction is reversed.
GEORGE W. WISE
NEGLIGENCE--LIABILITY FOR STOPPING AUTOMOBILE ON HIGHWAY WITHOUT LIGHTS
AT NIGHT

Butts v. Ward'
In an action for personal injury, sustained by the plaintiff when the car
which he was driving collided with one driven by defendant W, defendant W
cross-complains against defendants B and K for damages to his automobile, and
defendants B and K cross-complain against W for contribution under Wisconsin
statutory procedure. At the time of the collision the plaintiff was driving south
and W north on a certain highway in Wisconsin. A truck driven north by B for
the K company had stopped, and was left standing on the concrete in the east
lane. Although it was night and within the statutory time requiring them, the
truck had no tail lights burning. W, being unable to stop behind the truck when
he approached it, was forced to turn left to go around it, whereupon he collided

9.
10.
(1932).
11.
12.
1.

18 S. W. (2d) 500 (Mo. 1929).
Laughlin v. St. Louis Union Trust Co., 330 Mo. 523, 50 S. W. (2d) 92
RESTATEMENT, TORTS (1938) § 667(1).
271 Mo. 326, 340, 197 S. W. 68, 72 (1917).
227 Wis. 387, 279 N. W. 6 (1938).
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with the car driven by the plaintiff when both cars were opposite the truck. In
the lower court verdict was had for plaintiff, against all the defendants, the
jury finding him not guilty of negligence in any respect. The jury placed the
comparative negligence of the defendants at 5 per cent for W and 95 per cent for
B. Judgment was rendered for the plaintiff on the verdict for the amount found
by the jury, and in favor of W for 95 per cent of his stipulated damages. In his
cross-complaint for contribution, defendant K charged defendant W with negligence in failure of lookout, for turning out into the west lane, and for not turning out sooner. The jury found W not guilty of negligence in the first two
respects, but did find him negligent in not turning out sooner. Defendant B was
found guilty of negligence in not leaving a space of fifteen feet to the left on the
road, for operation of the truck after it was disabled, for not having lights on
the truck as required by the statute, and for not placing warning flares behind
the truck. The Supreme Court of Wisconsin affirmed the judgment as to the
plaintiff against B and K, but reversed the judgment as to the cross-complaints
of the defendants, allowing W full recovery of his stipulated damages.
Most states have statutes requiring tail lights on the rear of automobiles "in
use" or "in operation" upon the highways after sundown, and before sunrise.
In most jurisdictions the courts have held that violation of such statutes is negligence per se. 2 Almost all courts hold that a parked car is "inuse" or "inoperation" on the highway so as to make the statute applicable.3 The Missouri statute
requires such a tail light for the purpose of "revealing its position and direction,
whether the car is in operafion or at rest," and that it be functioning during
the time between a half-hour after sunset and a half-hour before sunrise. 4 But
a Missouri court has held that in absence of clear evidence as to the time, proof
of darkness is sufficient to bring the case within the application of the statute.5
The instant case suggests similar fact situations which present various
aspects of this problem. The first of these to be considered is that in which the
parked automobile itself is hit by the defendant's car approaching from the rear.
In such a case, whether the plaintiff is the driver of the parked car or of the
approaching car the questions of both negligence and contributory negligence

2. Nichols v. Watson, 119 Conn. 637, 178 Atl. 427 (1935) ; Sexton v. Stiles,
15 La. App. 148, 130 So. 821 (1930); Cotton v. Ship-By-Truck Co., 337 Mo. 270,
85 S.W. (2d) 80 (1935); Mostov v. Unkefer, 24 Ohio App. 420, 157 N. E. 714
(1927); Pietraszewski v. American Ry. Expr. Co., 210 App. Div. 866, 206 N. Y.
Supp. 950 (4th Dep't 1924). But of. Berkovitz v. American River Gravel Co.,
191 Cal. 195, 215 Pac. 675 (1923), where it is held that if defendant checked his
tail light a short time before the collision and found it Burning, and it subsequently went out, he is not negligent.
3. Koplovitz v. Jensen, 151 N. E. 390 (Ind. 1926); Murphy v. Hawthorne,
244 Pac. 79 (Ore. 1926) ; Horton v. Benson, 266 S.W. 213 (Tex. Civ. App. 1924).
Contra: Griffin v. McNeil, 198 Iowa 1359, 201 N. W. 78 (1924).
4. Mo. REv.STAT. (1929) § 7778.
5. Ridenhour v. Oklahoma Contracting Co., 45 S. W. (2d) 108, 111 (Mo.
App. 1932).
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6
are, in most jurisdictions, held for the jury. Many cases allow recovery by the

plaintiff, where he is the owner of the parked car, and the defendant is guilty of
7
negligence, on the theory of last clear chance. This is true in Missouri under the
8
humanitarian doctrine. There are still other cases in which the driver of the

approaching car is found to be wanton and reckless, so that plaintiff's negligence
9
is no defense. Where the plaintiff is the driver of the car approaching from
the rear, important factors to be taken into consideration concerning his contributory negligence are the condition of the road, the contour of the road, and
the visibility. As to the visibility, most jurisdictions apply the doctrine that it is
negligence to operate an automobile in such a manner as not to be able to stop
10
A few states, however, either repudiate
within the range of the driver's vision.

this doctrine entirely, or limit its application."

In connection with this must ba

6. Coca Cola Bottling Co. v. Shipp, 174 Ark. 130, 297 S. W. 856 (1927);
Willis v. San Bernardino Lumber & Box Co., 82 Cal. App. 751, 256 Pac. 224
(1927); Moyer v. Vaughan's Seed Store, 242 Ill. App. 308 (1926); Indianapolis
Glove Co. v. Fenton, 166 N. E. 12 (Ind. App. 1929); McCoy v. Pittsburg
Boiler & Machine Co., 124 Kan. 414, 216 Pac. 30 (1927); May v. Yellow
Cab Co., 8 La. App. 498 (1928); Woolner v. Perry, 163 N. E. 750 (Mass.
1928) ; Lett v. Summerfield & Hecht, 239 Mich. 699, 214 N. W. 939 (1927) ; Jacobs
v. Belland, 171 Minn. 338, 214 N. W. 55 (1927); Scheppmann v. Swennes, 172
Minn. 493, 215 N. W. 861 (1927); Bedsaul v. Feeback, 106 S. W. (2d) 431
(Mo. 1937); Pfeiffer v. Schee, 107 S. W. (2d) 170 (Mo. App. 1937); McGrory v.
Thurnau, 84 S. W. (2d) 147 (Mo. App. 1935); Drakesmith v. Ryan, 57 S. W.
(2d) 727 (Mo. App. 1933); Vollinger v. Schwarz & Son, 5 N. J. Misc. 588, 137
Atl. 646 (Sup. Ct. 1927); Darby v. Jarrett, 26 Ohio App. 194, 159 N. E. 858
(1927); Milligan v. Clogston, 100 Vt. 455, 138 Atl. 739 (1927).
7. Winn v. Long, 203 Cal. 758, 265 Pac. 805 (1928); Giorgetti v. Wollaston,
83 Cal. App. 358, 257 Pac. 109 (1927); Parlongue v. Leon, 6 La. App. 18 (1927).
8. Davis v. Howell, 324 Mo. 1227, 27 S. W. (2d) 13 (1930).
9. See Pepper v. Walsworth, 6 La. App. 610 (1927) (citing other cases).
10. Pennsylvania R. R. v. Huss, 96 Ind. App. 71, 180 N. E. 919 (1932);
Harvey v. Knowles Storage & Moving Co., 215 Iowa 35, 244 N. W. 660 (1932);
Lorimer v. Hutchinson Ice Cream Co., 216 Iowa 384, 149 N. W. 220 (1933);
Rhoades v. Atchinson, T. & S. F. Ry., 121 Kan. 324, 246 Pac. 994 (1926) ; Owen
Motor Freight Lines v. Russell's Adm'r, 260 Ky. 795, 86 S. W. (2d) 70s (1935);
Parlongue v. Leon, 6 La. App. 18 (1927); Sexton v. Stiles, 15 La. App. 148, 130
So. 821 (1930) (bad eyesight); Goodwin v. Theriot, 165 So. 342 (La. App.
1936); Clark v. Lawrence Baking Co., 240 Mich. 352, 215 N. W. 337 (1927);
Spencer v. Taylor, 188 N. W. 461 (Mich. 1922); Frazier v. Hull, 157 Miss. 303,
127 So. 775 (1930); Roth v. Blomquist, 117 Neb. 444, 220 N. W. 572 (1928);
Davis v. Jeffreys, 197 N. C. 712, 150 S. E. 488 (1929); Billingsley v. McCormick
Transfer Co., 58 N. D. 913, 228 N. W. 424 (1929); Harmon v. Haas, 61 N. D.
772, 241 N. W. 70 (1932) (defendant blinded by dust and glaring lights); Inter
State Motor Freight Co. v. Johnson, 32 Ohio App. 363, 168 N. E. 143 (1929);
Curtis v. Hubbel, 42 Ohio App. 520, 182 N. E. 589 (1932); Cushing Refining
& Gasoline Co. v. Deshan, 149 Okla. 225, 300 Pac. 312 (1931); Simrell v.
Eschenbach, 303 Pa. 156, 154 Atl. 369 (1931); Rocco v. Tillia, 106 Pa. Super.
597, 162 Atl. 495 (1932) ; Bruening v. Miller, 57 S. D. 58, 230 N. W. 754 (1930) ;
Tennessee Cent. Ry. v. Schutt, 2 Tenn. App. 514 (1926); Dalley v. Mid-Western
Dairy Products Co., 80 Utah 331, 15 P. (2d) 309 (1932); Steele v. Fuller, 104
Vt. 303, 158 AtI. 666 (1932); Chaffee v. Duclos, 105 Vt. 384, 166 Atl. 2 (1933);
Beck v. Flasch, 206 Wis. 431, 240 N. W. 190 (1932) (rule that motorist must
have a clear view to pass).
11. Bedsaul v. Feeback, 106 S. W. (2d) 431 (Mo. 1937); Ross v. Hoffman,
269 S. W. 679 (Mo. App. 1925); and Powell v. Schofield, 223 Mo. App. 1041, 15
S. W. (2d) 876, 880 (1929), hold the rule does not apply where plaintiff is blinded
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considered statutes which require head lights on automobiles that give visibility
12
for specific distances.
Where the plaintiff is a guest or passenger in the car approaching from the
rear, and is not contributorily negligent himself, the negligence of the driver of
that car is no defense to the defendant who parked his car without lights. 18 In
such a case, or where the plaintiff is the driver of the third car which was struck
when the driver of the car approaching the parked car through his negligence
could not stop and was forced to go around the parked car, the negligence of both
the driver of the parked car and the approaching car are concurring causes, and
14
both can be held liable.
In the instant case, defendant K based his defense largely on the contention
that W was negligent in not using sufficient care in maintaining a lookout, and
was driving at such a speed that he could not stop within the range of his lights.
The court discredited that contention on the basis that the doctrine of the case
on which the defendant relied 15 had been limited by a subsequent castl6 not to
include situations in which the phenomenon of camouflage exists. In the court's
language, "... . situations are excluded in which 'an object may not reasonably
be distinguished, though within the range of the driver's lights, because of its
invisibility to a person in the exercise of ordinary care as to lookout.'" The
court found that the color of the dark truck blended into the dark background,
thereby creating a camouflage. Hence, defendant K could not rely upon the rule
urged. The court further held that even though W had been guilty of ordinary
negligence, the negligence of B would not have been cut off, for both would have
been concurring negligence as to the plaintiff. It was further insisted by the
dourt that to allow defendant's contention of negligence of W would be to allow
a defense of the doctrine of last clear chance, which doctrine long has been
repudiated by the Wisconsin courts under their doctrine of comparative neg17
ligence.

by the lights of an oncoming car. Sawdey v. Producers' Milk Co., 107 Cal. App.
467, 290 Pac. 684 (1930), holds the doctrine does not apply in cases in which the
defendant has no tail light. Tierney v. Riggs, 141 Wash. 437, 252 Pac. 163 (1926),
repudiates the doctrine. Rozycki v. Yantic Grain & Products Co., 99 Conn. 711,
122 Atl. 717 (1923); Haines v. Carroll, 126 Kan. 408, 267 Pac. 986 (1928);
Kleist v. Cohodas, 195 Wis. 637, 219 N. W. 366 (1928).
12. Mo. REv. STAT. (1929) § 7778; WISCONSIN STAT. (1937) § 85.06.
13. Mansur v. Abraham, 159 So. 146 (La. App. 1935); Solomon v. Continental Baking Co., 172 Miss. 388, 160 So. 732 (1935) ; Billingsley v. McCormick
Transfer Co., 61 N. D. 184, 237 N. W. 714 (1931) ; Matz v. J. L. Curtis Cartage
Co., 132 Ohio St. 271, 7 N. E. (2d) 220 (1937); G. A. Stowers Furniture Co. v.
Bichon, 254 S. W. 606 (Tex. Civ. App. 1923); Walker v. Kroger Grocery and
Baking Co., 214 Wis. 519, 252 N. W. 721 (1934).
14. See cases cited supra note 13.
15. Lauson v. Fond du Lac, 141 Wis. 57, 123 N. W. 629 (1909).
16. Mann v. Reliable Transit Co., 217 Wis. 465, 259 N. W. 415, 417 (1935).
17. In the instant case, the opinion of the court included the following
statements: "Ward did not notice the truck until he was about 200 feet from it,
nor did his seat mate. Both Ward and his seat mate claimed to be watching
the road ahead closely. Ward was driving about forty-five miles ner hour on
his own side of the road. His lights were good and would disclose objects 200 feet
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In the Missouri case of Ridenhour v. Oklahom Contracting Co.,18 the plaintiffs were the driver and occupants of the car approaching the parked car from
the rear, and were forced to go around, thereupon colliding with a car coming
from the opposite direction. There, however, the road machinery was parked
unlighted on the plaintiff's side of the road, just a short distance beyond the
crest of a hill, rendering it impossible for plaintiff to see as he approached. The
plaintiffs testified that had the machine been lighted as required by the statute
they would have seen it in time to stop. The Kansas City Court of Appeals affirmed a judgment for the plaintiff, finding the negligence of the defendant in
not lighting the machinery the proximate cause of the collision. In their opinion,
the court stated that had the plaintiff, by the aid of his head lights, seen the
ditching machine in time, by the exercise of ordinary care, to have stopped his
automobile instead of driving upon the wrong side of the road, then the absence
of a light on said machine could not be said to have contributed to collision as a
proximate cause.
In another Missouri case,19 the plaintiff had stopped his truck, without lights,
and was repairing a tire, when a car driven by the defendant and approaching
from behind plaintiff's truck collided with it and injured the plaintiff. The questions of negligence and contributory negligence were held for the jury. Verdict
and judgment for the plaintiff were affirmed by the supreme court. In their
opinion the court said that if defendant had been looking, the evidence indicated
that his lights would have shone upon this bulky object in the road when he was
150 or 200 yards distant; that the jury might infer that he saw what was in
plain view, as well as he could have had the light been on the parked car; that
unless the failure to place lights on the truck was a proximate or efficient cause
of the injury, then the plaintiff should not be nonsuited on that ground; and
that if defendant saw the truck and ran into it negligently, then the negligence of
plaintiff in having no lights on his truck did not contribute to his injury. In
Missouri, the operator of an automobile is under the statutory duty to exercise
21
the highest degree of care, 20 to keep a constant lookout, and is held to have
22
So, clearly it was a quesseen what he could have seen had he been looking.

ahead. His brakes were good and at forty-five miles per hour his car could be
stopped in 135 feet. As soon as Ward noticed the truck he applied his brakes."
(Italics the author's.) From the above it must be inferred that Ward did see
the truck when he was 200 yards distant. Obviously the words of the court were
not intended to be used, and that inference not intended to be drawn. If such
were the case, then clearly Ward would have been guilty of negligence under the
Wisconsin law, at least to such an extent as to be a concurring cause of the plaintiff's injury, and perhaps even to be an intervening cause so as to cut off defendant Bunders' negligence on a theory of wanton and wilful misconduct.
18. 45 S.W. (2d) 108 (Mo. App. 1932).
19. Davis v. Howell, 324 Mo. 1227, 27 S. W. (2d) 13 (1930).
20. Mo. Ra-. STAT. (1929) § 7775; Gude v. Weick Bros. Undertaking Co.,
322 Mo. 778, 16 S. W. (2d) 59 (1929); Steger v. Mechan, 63 S. W. (2d) 109 (Mo.
1933); Robinson v. Ross, 47 S. W. (2d) 122 (Mo. App. 1932).
21. Kaley v. Huntey, 333 Mo. 771, 63 S. W. (2d) 21 (1933).
22. State ex rel. Sirkin & Needles Moving Co. v. Hostetter, 340 Mo. 211, 101
S.W. (2d) 50 (1936).
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tion for the jury whether the defendant, with his lights shining straight down the
road toward that bulky object, saw it in time, with the extraordinary care required by the statute, to swerve to one side and avoid striking it.
The principal case also illustrates the inclusive issues which may be
23
adjudicated under the Wisconsin procedure.
THOMAS E. DEAcY, JR.

23. See (1932) 7 WIs. L. REV. 122. For a suggested procedure which will
adjudicate all the claims arising out of a negligence case, regardless of the number of persons involved, see GREGORY, LEGISLATIVE Loss DISTRIBUTION OF NEGLIGENCE ACTIONS (1936).
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